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INTEREST OF AMICI 

  Pursuant to Supreme Court Rule 37.2 amici curiae file 
this brief in support of Respondent.1 

  Thomas Lee Morris, now 20 years old, is an American 
Indian and is enrolled as a member of the Minnesota 
Chippewa Tribe, Leech Lake Reservation, Minnesota. He 
is not a member of the Confederated Salish & Kootenai 
Tribes, who are amici here, headquartered in Pablo, 
Montana, within the Flathead reservation. When he was 
17 years old, he was cited with allegedly committing a 
crime under the Flathead Tribes’ laws, and the Tribes have 
asserted jurisdiction to prosecute and punish him. Law 
and Order Code of the Confederated Salish and Kootenai 
Tribes of the Flathead Reservation, Chapter IV, Code of 
Tribal Offenses, Section H, Offenses Against Public Order, 
Health, and Decency, subsection H12, Traffic Offenses, at 
45-46.2 

 
  1 Letters of consent to the filing of this Brief from counsel for the 
parties have been filed with the Clerk. No counsel for a party authored 
this brief in whole or in part. No person or entity, other than counsel for 
Amici, made a monetary contribution to the preparation and submis-
sion of this brief. 

  2 The crime for which Thomas Morris has been charged in Flat-
head Tribal Court is speeding. While this particular accusation is not 
itself momentous, determining whether Congress can select nonmem-
ber Indians, and only Indians, for criminal prosecution in the courts of 
sovereigns which exclude them from full and equal rights of political 
participation on the ground of their ethnicity and which sovereigns and 
courts are unbounded by the Constitution is momentous indeed. 
Indeed, in a civil context, the Flathead Tribes’ own Appellate Court 
recognized this, stating “[t]he exercise of tribal jurisdiction over non-
Indians is replete with constitutional issues.” Middlemist, et al. v. 
Pablo, et al., 23 ILR 6141, 6143 n.5 (1996). If it is worth judicial 

(Continued on following page) 
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  Defending against this prosecution, he and his par-
ents, Lisa and Roland Morris (“Morrises”), exhausted 
tribal remedies, then sought injunctive relief and a decla-
ration of unconstitutionality of the 1990 amendments to 
§1301 of the Indian Civil Rights Act, Pub. L. No. 101-511, 
§8077 (1990), amending 25 U.S.C. §1301,3 the sole source 
of the Tribes’ authority to prosecute him, in a complaint 
filed in the United States District Court for the District of 
Montana. Morris v. Tanner, CV-99-82-M-DWM. Morrises 
challenged the ICRA amendments on grounds that they 
violate both the due process and equal protection compo-
nents of the Fifth Amendment as well as the basic princi-
ple of separation of powers. The District Court dismissed 
the complaint without ruling on these issues, simply 
noting that Congress had enacted the 1990 amendments. 
(Unpublished Order, filed October 5, 1999.)  

  On appeal, the Ninth Circuit Court of Appeals, noting 
similarities between Morrises’ case and United States v. 
Enas, 255 F.3d 662 (2001), cert. den’d, 534 U.S. 1115 
(2002), invited the United States to submit an amicus 
curiae brief and present oral argument. The United States 

 
resources to protect tribal sovereignty over civil traffic offenses within a 
reservation, Confederated Tribes of the Colville Reservation v. Washing-
ton, 938 F.2d 146, 148 (1991), Morrises submit the protection of 
individual rights from congressional acts based explicitly on racial 
grounds and consigning U.S. citizens to prosecution and punishment by 
non-constitutional tribunals is at least as important. Duro v. Reina, 495 
U.S. 676 (1990) 

  3 The 1990 ICRA amendments, at issue here, contained a sunset 
provision and lapsed after one year. After the passage of a few days, 
Congress re-enacted them permanently, Pub. L. No. 102-137, 105 Stat. 
646 (1991). Hereinafter, they are referred to as the “ICRA amend-
ments.”  
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did so, arguing as it has here that the ICRA amendments 
represent only a political classification by Congress and 
therefore strict scrutiny analysis is not required because, 
it was claimed, only people – not necessarily Indians – who 
are enrolled members of a federally-recognized tribe were 
made subject to tribal criminal jurisdiction by the amend-
ments.4 

  The Ninth Circuit, in an unpublished memorandum 
opinion, reversed and remanded to the District Court with 
instructions to decide the constitutional issues presented. 
Unpublished Memorandum Opinion, dated July 24, 2001. 
App. 4-11. Specifically, the Ninth Circuit directed the 
District Court to determine whether Congress made a 
racial classification in enacting the ICRA amendments in 
which it consigned only nonmember Indians to tribal 
criminal jurisdiction or a political classification. Id. at 10. 

  On remand, the United States intervened as a party 
defendant. The District Court again upheld the 1990 
amendments, holding that Congress made only a political 
classification, requiring only a rational basis. Morris v. 
Tanner, ___ F. Supp. 2d ___, 2003 WL 22439854 (D. Mont.) 
decided October 28, 2003. This matter is now back on 
appeal to the Ninth Circuit. Morris v. Tanner, 03-35279. 

 
  4 In its written submission to the Ninth Circuit and at oral 
argument one of the U.S. attorneys here, Mr. Richard A. Friedman, told 
the Ninth Circuit panel that the “fact” that non-Indians can and have 
been recognized as tribal members under tribal and federal rules proves 
this is merely a “political” classification. Because this claimed “fact” is 
neither factually nor legally correct, the United States later retracted 
this assertion in a letter to the court. App. 1. 
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  The Morris family is representative of many American 
families whose members, or some of them, are Indian.5 

 
  5 Roland Morris, Thomas’ father, is also a member of the Minnesota 
Chippewa Tribe, Leech Lake Reservation, as are his four brothers and 
sisters, ranging in age from 16 to 10 years old. Elizabeth Morris, his 
mother, is not Indian, and is, consequently, ineligible for membership in 
any tribe. This means that for the very same offense Thomas allegedly 
committed, his mother would be tried in a state court, where, under 
Montana law she would have the right to a jury trial, and the jury 
would have to be seated in conformity with state and federal constitu-
tional requirements. Woirhaye v. Montana Fourth Judicial District 
Court, 292 Mont. 185, 191, 972 P.2d 800, 803 (1998). In Thomas’ case, 
by contrast, simply because he is an Indian, he does not have a right to 
a jury trial, the trial judge in his case, by tribal statute, must be a tribal 
member, (App. 13), and even if tribal law did allow a jury, only tribal 
members could be seated. Id. Moreover, again simply because of his 
race, Congress in the 1990 amendments subjected him to the court of a 
sovereign in which, because of his ethnicity – i.e., while he is Indian, he 
does not have sufficient “blood quantum” (see App. 12) to be a Flathead 
Indian – he cannot fully participate in the tribal political process which 
develops the law he purportedly must comply with. Thus, because he is 
ineligible for membership in the Flathead Tribes, he cannot hold tribal 
office or vote in tribal elections. Consequently, he has no right to 
participate in the political process by which the very Law and Order 
Code under which he is being prosecuted was developed and adopted.  

  This is not analogous to the situation of a non-resident of one state 
or local jurisdiction being subject to criminal prosecution in another. 
Most importantly, in every place in the United States other than those 
subject to the criminal jurisdiction of Indian Tribes, police, prosecutors 
and courts are bound by the minimum standards set by the Constitu-
tion. Thus, a North Dakota resident prosecuted in a Montana court has 
all the protections afforded him under the Constitution. Moreover, 
residency is the key factor in determining the right to participate fully 
and equally in the political process of the state and this, too, is limited 
by constitutional guarantees. Saenz v. Roe, 526 U.S. 489, 499-502 
(1999). One’s race, obviously, is a forbidden basis for allowing or 
prohibiting political participation. In the case of the 1990 amendments, 
nonmembers are excluded from full and equal rights of participating in 
the political process of the tribal sovereign precisely because of their 
race – in the case of non-Indians – or ethnicity – in the case of Indians 

(Continued on following page) 
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Thomas Morris lives with his family in Ronan, Montana, 
within the Flathead reservation. The Morris family has 
lived there for more than 15 years, Mr. Morris running an 
upholstery business and Mrs. Morris working at a variety 
of jobs, including caring for five children and four minor 
grandchildren (who are also Indians but not Flathead 
Indians).  

  As noted, the Indian members of the Morris family are 
not members of the Flathead Tribes, nor are they eligible 
for membership because they lack the Flathead Indian 
“blood quantum” required. See Constitution of the Confed-
erated Salish and Kootenai Tribes of the Flathead Reser-
vation, as Amended, Title I, Ch. 1, Part 1, requiring one-
quarter “Salish or Kootenai blood” to be a tribal member 
(Section 2), and defining “Indian Blood,” unless the context 
requires otherwise, as meaning “the blood of either or both 
the Kootenai or the Salish Tribes of the Flathead Reserva-
tion.” App. 12. Consequently, they do not have the right to 
participate fully and equally in the political life of the 
Flathead Tribes. They simply live within the reservation 
just as the non-Indian population of about 18,000 lives 
there. (Congress opened the Flathead reservation, which it 
set aside using its Treaty Clause, Art. II, §2, cl. 2, and 
Property Clause, Art. IV, §3, cl. 2, powers in 1859 when it 
ratified the 1855 Treaty of Hellgate between the Flathead 
Tribes and the United States, 12 Stat. 975, to nonmember 
settlement in 1904 when it enacted the Flathead Allot-
ment Act. Act of April 23, 1904, 33 Stat. 302.) The non-
Indian population residing on the reservation, however, is 

 
who are not eligible, because of the lack of the appropriate “blood 
quantum,” for tribal membership.  
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free of the threat of tribal criminal prosecution, because of 
their race – i.e., they are not Indians. Only Indians who 
are on the reservation, because they live there, are visiting 
there, or are merely passing through, have that potential 
burden.6 Also, like many American families, the Morrises 
travel. In the last three years, in their travels they have 
passed through the Blackfeet reservation in Northern 
Montana on their way to Canada; and through the Crow 
reservation in South Central Montana, the Wind River 
reservation in Wyoming and the Isleta reservation in New 
Mexico on a trip to Mexico. 

  Unlike any non-Indian travelers, while passing 
through these reservations the Morrises, with the 

 
  6 Congress’ enactment of the ICRA amendments created a unique 
situation perhaps implicating the fundamental right to travel. See 
Saenz v. Roe, 526 U.S. 489 (1999). For example, a Seminole Indian 
residing in Florida may well decide to visit Glacier National Park in 
northwest Montana. Unless he or she chooses the route very carefully, 
and chooses to take a circuitous route, that person will likely travel, by 
U.S. highway, either through the Blackfeet reservation or the Flathead 
reservation to get there. For the hour or so it takes to drive through one 
of these reservations, that person, if accused of a misdemeanor crime, 
would have to vindicate himself or herself in the tribal court, subject to 
all the local tribe’s particular procedures, customs and laws. Since 
under the ICRA amendments the tribe would be exercising its inherent 
sovereign authority, this person would not have the protection of the 
Constitution. The only reason for this would be that person’s race. If his 
or her spouse was accused of the same crime but, as in the Morrises’ 
case, was not Indian, the spouse would be tried in a different court in 
which all constitutional rights were protected. The only distinction 
causing this would be the race of each individual. Aside from this 
explicit racial issue and the equal protection problem it raises, it is 
difficult to see how such a U.S. citizen’s right to travel would not be 
abridged if whenever he or she entered an Indian reservation Congress 
subjected them to the power of a non-constitutional sovereign.  
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exception of Lisa Morris, would be subject to the local 
tribe’s criminal jurisdiction under the ICRA amendments. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT 

  1. In Duro v. Reina, 495 U.S. 676 (1990), the Court 
applied the analysis and holding it had reached previously 
in Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 
(1978) to nonmember Indians. Since there is no principled 
difference between the situation of nonmember non-
Indians and nonmember Indians when confronted with the 
power of a tribal government, the Court found tribes lack 
the inherent sovereign power to prosecute them for mis-
demeanor crimes they allegedly committed on a reserva-
tion. Substituting governmental ease and expediency for 
the interests of individuals, the U.S. and various tribes 
had argued against such a holding on the ground that it 
would create a “jurisdictional gap.” The Court declined to 
subject U.S. citizens to a non-constitutional sovereign that 
excludes them from its political processes because of their 
race or ethnicity for this reason. “The exercise of criminal 
jurisdiction subjects a person not only to the adjudicatory 
power of the tribunal, but also to the prosecuting power of 
the tribe, and involves a far more direct intrusion on 
personal liberties.” Duro v. Reina, 495 U.S. 676, 110 S.Ct. 
2053, 2061 (1990). The Court further noted:  

“Criminal trial and punishment is so serious an 
intrusion on personal liberty that its exercise 
over non-Indian citizens was a power necessarily 
surrendered by the tribes in their submission to 
the overriding sovereignty of the United States. 
We hesitate to adopt a view of tribal sovereignty 
that would single out another group of citizens, 
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nonmember Indians, for trial by political bodies 
that do not include them. As full citizens, Indians 
share in the territorial and political sovereignty 
of the United States. The retained sovereignty of 
the tribe is but a recognition of certain additional 
authority the tribes maintain over Indians who 
consent to be tribal members. Indians like all 
other citizens share allegiance to the overriding 
sovereign, the United States. A tribe’s additional 
authority comes from the consent of its members, 
and so in the criminal sphere membership marks 
the bounds of tribal authority. 

The special nature of the tribunals at issue 
makes a focus on consent and the protections of 
citizenship most appropriate. While modern 
tribal courts include many familiar features of 
the judicial process, they are influenced by the 
unique customs, languages, and usages of the 
tribes they serve. Tribal courts are often “subor-
dinate to the political branches of tribal govern-
ments,” and their legal methods may depend on 
“unspoken practices and norms.” Cohen 334-335. 
It is significant that the Bill of Rights does not 
apply to Indian tribal governments. Talton v. 
Mayes, 163 U.S. 376, 16 S.Ct. 986, 41 L.Ed. 196 
(1896). The Indian Civil Rights Act of 1968 pro-
vides some statutory guarantees of fair proce-
dure, but these guarantees are not equivalent to 
their constitutional counterparts.” 

Duro v. Reina, 495 U.S. 676, 110 S.Ct. 2053, 2064 (1990). 

  Consequently, in Duro, the Court held: 

“[i]n the area of criminal enforcement . . . tribal 
power does not extend beyond internal relations 
among members. Petitioner is not a member of 
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the Pima-Maricopa Tribe and is not now eligible 
to become one. Neither he nor other members of 
his Tribe may vote, hold office, or serve on a jury 
under Pima-Maricopa authority. Cf. Oliphant, 
435 U.S., at 194, and n. 4, 98 S.Ct., at 1013, and 
n. 4. For purposes of criminal jurisdiction, peti-
tioner’s relations with this Tribe are the same as 
the non-Indian’s in Oliphant. We hold that the 
Tribe’s powers over him are subject to the same 
limitations.” Duro v. Reina, 495 U.S. 676, 110 
S.Ct. 2053, 2061 (1990). 

To be sure, the Court noted the possibility that a “jurisdic-
tional gap” could result from its decision, and it noted that 
Congress has the authority to address any such problem. 
The Court did not say and surely did not imply, as Peti-
tioner and its tribal amici seem to assume, that in fashion-
ing a remedy Congress could act without regard to 
constitutional constraints, specifically equal protection 
and due process guarantees.  

  2. Certain members of Congress rushed into the 
breach to “fix” Duro, but it cannot be said the ICRA 
amendments endured congressional scrutiny prior to 
enactment. Instead, they were attached as a rider to the 
1991 Defense Appropriations Act, Pub. L. No. 101-511, 
§8077(b)-(d), 104 Stat. 1856, 1892-93 (1990), with the 
promise of “comprehensive legislation” to follow. Ex post 
facto hearings took place the following summer at which 
not a single witness spoke for individual nonmember 
Indians. Moreover, no “comprehensive legislation” was 
considered much less enacted. Instead, the emergency 
language enacted as a stop-gap in 1990 was simply made 
permanent. Pub. L. No. 102-137, 105 Stat. 646 (1991).  



10 

 

  The House Report acknowledged that the statute on 
which the amendments rely to define “Indian,” 18 U.S.C. 
§1153, “made no distinction regarding the tribal member-
ship of the Indian. The status of non-member Indians . . . 
was clarified in United States v. Rogers, 45 U.S. (How.) 567 
(1846) where the Supreme Court held that the statute 
applied to Indians as a class, not as members of a tribe, 
but as part of the family of Indians. 45 U.S. 573.” The 
legislative history also notes: “Courts have repeatedly held 
that the term ‘Indian’ includes any Indian in Indian 
Country, without regard to tribal membership. (Citations 
omitted) [T]he Committee intends to clarify precisely that 
the inherent powers of Indian tribes includes the authority 
to exercise criminal misdemeanor jurisdiction over all 
Indians in Indian country.” U.S. Code Congressional and 
Administrative News, Vol. 2, 102d Congress, 1st Session, 
1991 at 375. Senator Tom Daschle, D-S.D., appended a 
separate statement to the Conference Committee’s Report 
indicating serious concern for the very constitutional 
issues raised here but agreeing to the report because of the 
“urgency of this situation.” U.S. Code Cong. Admin. News, 
Vol. 2, 102d Cong., 1st Sess. (1991) at 382-83. The only 
reason provided by Congress for filing this purported “gap” 
in jurisdiction in the manner it did was that crimes alleg-
edly committed by nonmember Indians on reservations 
“are the most tedious crimes with which law enforcement 
officers deal.” Id. at 373. 

  3. According to a 1999 Report by the Department of 
Interior, there are 556 federally recognized Indian tribes 
in the United States, with reservations in Maine, Con-
necticut, New York, Florida, California, Arizona, Alaska, 
and all points in between. 1999 Indian Labor Force 
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Report, U.S. Department of Interior, Bureau of Indian 
Affairs Office of Tribal Services. 

  4. According to the 2000 Census, there are 4,119,301 
Indians in the United States, of which, according to the 
Department of Interior, 1,698,483 are enrolled in a tribe. 
Notably, the U.S. Census Bureau’s definition of an “Ameri-
can Indian” states that it refers to people who have native 
origins and “who maintain tribal affiliation or community 
attachment.” U.S. Department of Commerce, Economics & 
Statistics Administration, U.S. Census Bureau, March 
2001, Overview of Race & Hispanic Origin. Under Peti-
tioner’s argument, this means 1.7 million U.S. citizens are 
subject to criminal prosecution in tribal courts of which 
they are not members first and foremost because of their 
race. But, as demonstrated below, Petitioner’s analysis as to 
who is an “Indian” for purposes of the ICRA amendments 
lacks merit. Under controlling federal law, one can be an 
Indian and not be a tribal member. Race is the key, immu-
table factor. Thus, in fact, the ICRA amendments consigned 
in excess of 4 million U.S. citizens, because of their race, to 
non-constitutional prosecution and punishment.7 

--------------------------------- ♦ --------------------------------- 

 
  7 Counsel for Petitioner and its amici supporters uniformly express 
sanguine regard for the punishment tribal courts mete out for misde-
meanor crimes, noting that the punishment is “limited” to “only” one 
year in jail and a $5,000 fine. This indicates they have not experienced 
or even faced the realistic prospect of paying thousands of dollars in 
fines and/or spending a year or indeed a month in jail, any jail. More-
over, it indicates they do not realize or have chosen to ignore the reality 
that tribal courts, like other courts, can and do “stack” multiple 
punishments when there are multiple misdemeanors, potentially 
resulting in fines and jail time in excess of these “minimal” amounts.  
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SUMMARY OF ARGUMENT 

  When it enacted the ICRA amendments at issue here, 
Congress attempted and intended only to “recognize[ ] and 
affirm[ ]” pre-constitutional inherent sovereign power in 
Indian tribes that this Court had ruled they do not pos-
sess. While this plainly raises constitutional issues, not 
least of which concern due process and equal protection 
guarantees, this particular case, because of its procedural 
posture, may not squarely present such issues. Because 
the federal court’s jurisdiction over this prosecution rests 
on grounds independent of the ICRA amendments, finding 
the ICRA amendments either constitutional or unconstitu-
tional in this case may not affect the precise issue pre-
sented: whether the Double Jeopardy clause prevents the 
federal prosecution from going forward or not.  

  If the Court addresses the troubling equal protection 
and due process issues presented by the ICRA amend-
ments, Morrises argue they must be found to violate both 
fundamental guarantees. The amendments on their face 
rely on a racial classification. The fact that every person 
swept into tribal criminal jurisdiction is, by his or her 
race, an Indian, demonstrates that this is a racial, not a 
“political” classification. No compelling federal interest 
justifies this, and the amendments are not narrowly 
tailored. Viable alternatives that do not require a racial 
classification exist. Congress could either expressly em-
power states to prosecute misdemeanor crimes allegedly 
committed by all nonmembers or require federal authori-
ties to do so. While these remedies may be unpalatable to 
the politically powerful forces that pushed for the ICRA 
amendments, they demonstrate that Congress was not 
required to employ this racial classification. Moreover, the 



13 

 

amendments purport to consign U.S. citizens – nonmem-
ber Indians – to prosecution and punishment by tribunals 
of sovereigns which are not bound by the Constitution and 
which exclude them, because of their ethnicity, from full 
and equal rights of participation in the political life of the 
prosecuting tribe. The goal of prosecuting misdemeanor 
crimes cannot justify the deprivation of rights, within the 
territorial confines of the United States, that results from 
subjecting certain citizens, solely because of their race, to 
non-constitutional criminal tribunals. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

ALTHOUGH IT DOES NOT APPEAR RESOLVING 
THE SERIOUS CONSTITUTIONAL ISSUES PRE-
SENTED BY THE ICRA AMENDMENTS IS NECES-
SARY TO DECIDE THIS CASE, CONGRESS PLAINLY 
EMPLOYED A RACIAL CLASSIFICATION WHEN 
ENACTING THEM AND THEY DO NOT WITH-
STAND STRICT SCRUTINY; MOREOVER, THE DUE 
PROCESS DEPRIVATION THAT OCCURS WHEN U.S. 
CITIZENS ARE SUBJECTED TO NON-CONSTI-
TUTIONAL CRIMINAL PROSECUTION AND PUN-
ISHMENT, MERELY TO ADDRESS MISDEMEANOR 
CRIMES, CANNOT BE JUSTIFIED. 

I. It Is Unclear Whether Equal Protection and 
Due Process Issues must Be Resolved Here. 

  A. Without clearly stating so, Petitioner appears to 
have drafted the Question Presented to encompass 
whether the acts of Congress at issue here are proof from 
any constitutional challenge, whether the issue is Double 
Jeopardy, which is directly presented here, or Fifth 
Amendment equal protection and due process which are 
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not clearly raised. The views of Petitioner and amici in 
support of its position, in whole or in part, diverge on this 
point.  

  Petitioner, again though not directly raising and 
addressing the issue of whether this case is appropriate 
for the Court to analyze the ICRA amendments for compli-
ance with the Fifth Amendment equal protection and due 
process guarantees, argues that the amendments do not 
violate equal protection or due process guarantees be-
cause, it claims, the explicit racial classification Congress 
engaged in is, notwithstanding all appearances, “political,” 
and therefore only a rational basis analysis is required. 
Petitioner’s Brief, pp. 34-39. 

  B. The six amici states supporting Petitioner8 in 
part, assert that resolution of this case does not require 
deciding whether the ICRA amendments violate equal 
protection or due process guarantees. Idaho Amicus Brief 
at pp. 12-17. These amici however, persuasively, argue 
that, should the Court analyze the amendments on those 
grounds, they should be found unconstitutional. Id. at pp. 
1-2, 11, 18-28. Idaho, as usual, presents an elegant analy-
sis that would dispose of this case in a simple manner. 
Noting that since neither the plain words of the ICRA 
amendments nor the legislative history indicate that 
Congress intended to delegate federal authority to tribes, 
as the Court of Appeals held, Idaho argues the Court may 
halt its analysis at that point because, consequently, 

 
  8 These states are Idaho, Alabama, Louisiana, Nebraska, South 
Dakota, and Utah. For the sake of clarity, they are referred to hereinaf-
ter as “Idaho.”  
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Respondent Lara cannot possibly have a viable double 
jeopardy claim under established doctrines. Id. at pp. 10-
11, 12-17. If Idaho is correct, and in light of the specific 
procedural posture of this case – i.e., a double jeopardy 
challenge originating in federal court to a federal prosecu-
tion following a tribal prosecution – it is difficult to under-
stand how this case can present equal protection and due 
process challenges to the ICRA amendments. While a 
ruling on such grounds could invalidate or uphold a tribal 
prosecution under the ICRA amendments, neither invali-
dating nor upholding the ICRA amendments on those 
grounds would have any impact on this subsequent federal 
prosecution. 

  C. Notwithstanding that, Petitioner framed the 
Question Presented in a broad manner – generally asking 
whether Section 1301, as Congress amended it, “validly 
restores” the pre-constitutional, inherent sovereign au-
thority this Court held in Duro v. Reina, 495 U.S. 676 
(1990), tribes no longer possess to prosecute nonmembers 
who are Indians9 for misdemeanors they are alleged to 
have committed on the prosecuting tribe’s reservation. In 
contrast to its ambiguous Question Presented, Petitioner 
plainly argues the ICRA amendments do not violate equal 
protection or due process guarantees. Petitioner’s Brief at 

 
  9 Morrises respectfully note that Petitioner’s statement of the 
Question Presented does not reflect what Congress actually did when 
enacting the ICRA amendments. In the ICRA amendments, Congress 
explicitly subjected “Indians,” not “members of other Tribes,” as 
Petitioner puts it, to tribal criminal jurisdiction. Moreover, in defining 
“Indians” Congress explicitly referred to a statutory definition of 
“Indians” which this Court has ruled does not refer only to tribal 
members. United States v. Rogers, 45 U.S. (How.) 567 (1846).  
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pp. 12-13, 34-43. At least as to equal protection, Peti-
tioner’s argument hinges on this Court’s acceptance of its 
characterization of the ICRA amendments as an act in 
which Congress employed a political classification, rather 
than the racial classification on the face of the text of the 
amendments.  

  D. It is not for Morrises to decide and so they will 
not argue whether the Court can, should or will address 
whether the ICRA amendments withstand equal protec-
tion or due process challenges. But, as revealed by their 
statement of interest, Morrises have an abiding determi-
nation to see the ICRA amendments scrutinized on these 
grounds matched by well-founded confidence that they will 
be found lacking. Consequently, they offer this brief in the 
event the Court decides it is appropriate to address the 
equal protection and due process flaws in the ICRA 
amendments as the Petitioner has invited it to.  

  E. Morrises join with Idaho in pointing out, however, 
that the acceptance of Petitioner’s arguments in support of 
Congress’ attempt to affirm inherent sovereignty which 
this Court held no longer existed has tremendous conse-
quences for the future of not only the civil rights of Indians 
but, perhaps, for our constitutional structure resting on 
the federalism of a durable union of states. Petitioner 
argues, in rather bland and unrevealing terms, that under 
the Indian Commerce Clause, Congress may empower 
tribal governments to exercise non-constitutional, sover-
eign power over U.S. citizens with no connection to the 
tribe. Petitioner argues that Congress can take such action 
to “reaffirm” this power despite this Court’s contrary 
holding, meaning as a practical matter that such congres-
sional action is unreviewable. Because there is no begin-
ning point in the Constitution for such broad, 
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unreviewable power, Petitioner’s approach contains “no 
logical stopping point.” Wygant v. Jackson Bd. of Educ., 
476 U.S. 267, 275-76 (1986). If there are cases where a 
strong argument can be made that in times of national 
peril, perhaps, certain rights may be limited in particular 
ways and as to particular people – though not defined as 
to their race – policing up misdemeanors is not that type of 
situation. If it is, there truly is no limit to federal power, at 
least in Indian country. Because the map of this Nation is 
spangled with Indian reservations, the rule Petitioner 
advocates, if accepted, would in due time allow an incredi-
ble flowering of federal power, via these reservations, to 
the great detriment of the states. 

 
II. The ICRA Amendments Violate Equal Protection. 

  The plain language of the ICRA amendments estab-
lishes a racial classification. In Section 1301(2), Congress 
defined the self-government power of Indian tribes in an 
explicitly racial manner as “mean[ing] the inherent power 
of Indian tribes, hereby recognized and affirmed, to exer-
cise criminal jurisdiction over all Indians.” In subsection 
four, Congress defined “Indian” as “any person who would 
be subject to the jurisdiction of the United States as an 
Indian under section 1153, Title 18. . . . ” This language 
does not on its face limit the sweep of the section to only 
those Indians who are members of a tribe. This language 
says nothing about tribal membership whatsoever. Thus, 
the language of the ICRA amendments, which appears, at 
least, plain on its face, requires strict scrutiny under this 
Court’s jurisprudence because it establishes a racial 
classification.  
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  In the face of the plain language of the statute, Peti-
tioner asserts that in fact Congress meant only to subject 
Indians who are members of some tribe to the criminal 
jurisdiction of all tribal courts, which, Petitioner claims, 
makes this classification “political” rather than racial. In 
that case, according to Petitioner, the amendments need 
only survive rational basis analysis, which it claims they 
easily do as a means to keep law and order on reserva-
tions. This argument lacks any merit because it has no 
factual or legal foundation. 

  First, as a factual matter, when Congress got around 
to holding hearings on the ICRA amendments after their 
initial enactment, the legislative history makes it un-
equivocally clear that it understood that it was subjecting 
Indians, as a race, not as members of tribes, to tribal 
criminal jurisdiction. See Statement, supra, at paragraph 
2. Respected commentators have unequivocally con-
demned the ICRA amendments for this as violating equal 
protection. See The Congressional Response to Duro v. 
Reina: Compromising Sovereignty and the Constitution, L. 
Scott Gould, Vol. 28, No. 1, U.C. Davis L. Rev. 53, 69-75. 
Professor L. Scott Gould concluded that the so-called Duro 
fix “although conceived by advocates of Indians and 
supported by Indians themselves, is ill suited to its pur-
pose, is inherently racist, and should be held unconstitu-
tional.” Id. (Emphasis added.)  

  Second, as a legal matter Petitioner’s “political status” 
argument lacks any merit. As a matter of federal Indian 
law, the cases defining who is and who is not an “Indian” 
for purposes of 18 U.S.C. §1153, including the seminal 
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case, cited in the House Report, United States v. Rogers, 45 
U.S. (How.) 567 (1846), make it clear that one need not be 
a tribal member to be an “Indian” for purposes of criminal 
prosecution under that statute. Those cases make it clear 
that one can be an “Indian” for purposes of 18 U.S.C. 
§1153, and therefore the ICRA amendments, without being 
a member of a tribe. United States v. Broncheau, 597 F.2d 
1260, 1262-63 (9th Cir. 1979) (“Enrollment is the common 
evidentiary means of establishing Indian status, but it is 
not the only means nor is it necessarily determinative.”); 
United States v. Ives, 504 F. 2d 935, 953 (9th Cir. 1974) 
(“[E]nrollment or lack of enrollment is not determinative 
of . . . status as an Indian.”); Ex parte Pero, 99 F.2d 28, 31 
(7th Cir. 1938) (“The lack of enrollment . . . is not determi-
native of status. Only Indians are entitled to be enrolled 
. . . and the fact of enrollment would be evidence that the 
enrollee is an Indian. But the refusal of the Department of 
Interior to enroll a certain Indian as a member of a certain 
tribe is not necessarily an administrative determination 
that the person is not an Indian.”); United States v. Dodge, 
538 F.2d 770, 786 (8th Cir. 1976) (“The definition of exactly 
who is and who is not an Indian is very imprecise. (Cita-
tion omitted.) Courts have generally followed the test 
discussed in United States v. Rogers, 45 U.S. (4 How.) 567, 
(1846): in order to be considered an Indian, an individual 
must have some degree of Indian blood and must be 
recognized as an Indian.”) Thus, since, 1846, the one 
immutable requirement to be an “Indian” for purposes of 
the statutory definition on which Congress relied is an 
immutable racial characteristic: the person’s race must be, 
at least in part, Indian. United States v. Rogers, 45 U.S. 
67, 4 How. 567, 572-73, 11 L.Ed. 1105 (1845). (By adoption 
into a tribe a non-Indian does not become an Indian.)  
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  Most importantly, however, for this Court’s equal 
protection jurisprudence and this country’s maintenance of 
the progress it has made on that principle, it must be 
acknowledged that Petitioner’s “political classification” 
argument is at best superfluous. Even if Congress limited 
the class of people it subjected to tribes’ pre-constitutional 
criminal jurisdiction to tribal members (i.e., depriving 
“only” 1.7 million citizens of their rights rather than 4 
million) every single one of those people would be an 
“Indian” by race. Not one non-Indian would suffer that 
treatment. At the very best, in that case, the person’s 
membership in a tribe would be an additional factor, but 
race would be the one indispensable and obviously immu-
table characteristic of the class of U.S. citizens given such 
“special treatment.”10 

 
  10 This ominous phrase is reminiscent of other racially discrimina-
tory schemes. To paraphrase a recent argument of a well-respected 
Supreme Court advocate, submitted to the Court while in private 
practice, 

“Respondent’s attempts to justify the [Congress’] race-based 
[classification] are disturbingly reminiscent of the ‘Blood 
Protection’ and ‘Citizenship’ laws adopted as part of the in-
famous Nuremburg Laws. Just as [Congress’ classification] 
requires definitions of [‘Indian’] according to blood quantum 
and the race of one’s ancestors, the Nuremberg laws re-
stricted the right to vote of persons with ‘Jewish blood,’ and 
contained detailed definitions of ‘Jew’ and ‘mixed Jewish 
blood.’ See 1 The Holocaust: Legalizing the Holocaust, The 
Early Phase, 1933-1939 at 23, 24, 31-32 (John Mendelsohn 
& David S. Detwiler eds., 1982); Fullilove v. Klutznick, 448 
U.S., 534 n.5 (1980) (Stevens, J., dissenting) (quoting Nur-
emburg laws); cf. Loving, 338 U.S. at 5 n.4 (Virginia misce-
genation laws defined ‘white persons’ as persons who have ‘no 
trace whatever of any blood other than Caucasian,’ and ‘colored 
persons’ as ‘[e]very person in whom there is ascertainable any 

(Continued on following page) 
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  In view of this, the ICRA amendments raise fundamen-
tal constitutional issues and should be analyzed as any other 
equal protection case is. As the Petitioner argued, success-
fully, not long ago in Rice v. Cayetano, 528 U.S. 495 (2000), 
the Constitution, in this case the Fifth Amendment,  

“requires strict scrutiny of all state-sponsored ra-
cial classifications, and invalidates those that are 
not narrowly tailored to achieve a compelling 
state interest. Hunt v. Cromartie, [526 U.S. 541 
(1999)], Adarand Constructors, Inc. v. Pena, 515 
U.S. 200, 227 (1995); City of Richmond v. J.A. 
Croson Co., 488 U.S. 469, 496-97 (1989). Such 
classifications are ‘immediately’ and ‘inherently’ 
suspect (Korematsu v. United States, 323 U.S. 
214, 216 (1944); Miller v. Johnson, 515 U.S. 
900, 904 (1995) (citation omitted)), because 
‘[d]istinctions between citizens solely because of 
their ancestry are by their very nature odious to 
a free people whose institutions are founded 
upon the doctrine of equality.’ Hirabayashi v. 
United States, 320 U.S. 81, 100 (1943). Where, as 

 
Negro blood’); Metro Broadcasting, Inc. v. FCC, 497 U.S. 
547, 633 n.1 (1990) (Kennedy, J., dissenting) (‘Other exam-
ples are available. See Population Registration Act No. 30 of 
1950, Statutes of the Republic of South Africa 71 (1985).’).”  

As Mr. Olson there said: 

“These notions – that individuals should be judged by their 
[‘Indian blood,’] ‘Jewish blood,’ ‘Negro blood,’ and the like – 
are the inevitable consequence of respondent’s approach, and 
are entirely alien to our Constitution. ‘Indeed, the very attempt 
to define with precision a beneficiary’s qualifying racial charac-
teristics is repugnant to our constitutional ideals.’ Fullilove, 
448 U.S. at 534 n.5 (Stevens, J., dissenting).” 

Mr. Theodore B. Olson, Petitioner’s Brief, page 27, note 11, in Rice v. 
Cayetano, 528 U.S. 495 (2000). 
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here, race discrimination is apparent on the face 
of the statute, ‘[n]o inquiry into legislative pur-
pose is necessary.’ Shaw v. Reno, 509 U.S. 630, 
642 (1993).” Brief for Petitioner at 28-29, Rice v. 
Cayetano, filed May 27, 1999, Mr. Theodore B. 
Olson, counsel of record.  

  Morrises cannot hope to improve upon the framework 
for analyzing statutes such as the ICRA amendments that 
on their face raise equal protection concerns set out by the 
successful Petitioner in Rice v. Cayetano, supra: 

“ ‘[a] racial classification, regardless of purported 
motivation, is presumptively invalid and can be 
upheld only upon an extraordinary justification.’ 
Shaw v. Reno, 509 U.S. at 643-44 (citation omit-
ted). ‘[W]henever the government treats any per-
son unequally because of his or her race, that 
person suffered an injury that falls squarely within 
the language and the spirit of the Constitution’s 
guarantee of equal protection.’ Adarand, 515 U.S. 
at 229-230. Thus, a government may impose racial 
classifications only as a ‘last resort.’ Croson, 488 
U.S. at 519 (Kennedy, J.). An interest is ‘compel-
ling’ only when it rests on a ‘strong basis in evi-
dence’ that government action favoring one race 
over another is both ‘necessary’ and ‘legitimate.’ 
Croson, 488 U.S. at 493, 500; Adarand, 515 U.S. at 
226, 228, 236. Similarly, a classification is ‘nar-
rowly tailored’ only when a government has no 
other choice – when it legitimately has attempted 
or considered alternative means and determined 
that they do not or cannot succeed. . . . ” Id. at 30.  

  Applying this analysis here, the plain language of the 
statute, the operation of the statutory definition on which 
it relies, and the legislative history all demonstrate the 
ICRA amendments are, and were intended to be, a burden 
to only one race. As such, they violate equal protection. 
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III. The ICRA Amendments Violate the Fundamen-
tal Fifth Amendment Right to Due Process Be-
cause They Subject U.S. Citizens to Trial and 
Punishment, Including Possibly Incarceration, 
by Sovereign Governments Within the Terri-
tory and Subject to the Power of the United 
States but Not Required to Comply with Con-
stitutional Guarantees. 

  Only in narrowly defined and extraordinary circum-
stances may the United States prosecute citizens of the 
United States in tribunals not required to accord the 
defendant all the protections of the Constitution and its 
amendments. Reid v. Covert, 354 U.S. 1, 77 S.Ct. 1222, 1 
L.Ed.2d 1148 (1957). The need or desire to prosecute 
misdemeanor defendants cannot represent such circum-
stances. Yet the ICRA amendments, leaving aside for the 
moment their racially discriminatory aspect, clearly, 
knowingly subject U.S. citizens to the power of sovereigns 
unconstrained by the Constitution. This power is real. 
Tribes may fine a convicted defendant up to $500.00 and 
imprison him for up to a year in tribal jail for each offense. 
Even the power of Congress over Indians is limited by 
their rights as U.S. citizens. 

“Our cases suggest constitutional limitations 
even on the ability of Congress to subject American 
citizens to criminal proceedings before a tribunal 
that does not provide constitutional protections as 
a matter of right. Cf. Reid v. Covert, 354 U.S. 1, 77 
S.Ct. 1222, 1 L.Ed.2d 1148 (1957). We have ap-
proved delegation to an Indian tribe of the au-
thority to promulgate rules that may be enforced 
by criminal sanction in federal court, United 
States v. Mazurie, 419 U.S. 544, 95 S.Ct. 710, 
42 L.Ed.2d 706 (1975), but no delegation of 
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authority to a tribe has to date included the 
power to punish non-members in tribal court. We 
decline to produce such a result through recogni-
tion of inherent tribal authority.”  

Duro v. Reina, 495 U.S. 676, 110 S.Ct. 2053, 2063-2064 
(U.S.Ariz. 1990).  

  Simply put, Congress cannot constitutionally author-
ize a political entity within the confines of the United 
States and under its control to exercise criminal jurisdic-
tion over U.S. citizens without according them the full 
panoply of basic constitutional rights. First among these 
are the rights of political participation, i.e., consent, from 
which all other government power flows. See Duro, 110 
S.Ct. at 2064, citing Reid v. Covert, 354 U.S. 1 (1957). 

  As a U.S. citizen, Thomas Morris has a constitutional 
right to be tried, when accused of a crime as he is now, by 
courts that comply with the law of the land. The tribal 
Court does not, nor is it required to. It is unfathomable, 
then, that Congress could simply ignore Morris’s rights as 
a U.S. citizen and subject him to such a tribunal. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

  The Petitioner’s approaches to due process and equal 
protection invite all manner of laws that would increase 
the racial balkanization of America, at least in Indian 
country. Congress’ selection of Indians for adverse “special 
treatment” by non-constitutional criminal tribunals is 
inconsistent with more than a century of painful lessons 
taught by the Civil War and by this Court’s carefully 
wrought interpretation of the constitutional amendments 
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that followed it and of the Fifth Amendment. If our Na-
tion’s struggles with race discrimination have taught one 
lesson, it is that when we distort the Constitution in the 
service of or to the detriment of one race, we do the gravest 
injustice to our Nation, and to the people. The ICRA 
amendments should be held to violate the Fifth Amend-
ment’s due process and equal protection guarantees.  
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