STATE OF W SCONSI N
SUPREME COURT

MARY E. PANZER, personally and as

Majority Leader of the Wsconsin Senate;
JOHN G GARD, personally and as

Speaker of the Wsconsin Assenbly; and
Joint Conmttee on Legislative Organization

Petitioners

V. Case No.

JAMES E. DOYLE, in his officia

capacity as Governor of Wsconsin,

and MARC J. MAROITA, in his official

capacity as acting Secretary of the Wsconsin
Departnment of Adm nistration,

Respondent s.

PETI TI ON TO COMMVENCE AN ORI G NAL ACTI ON PURSUANT TO
W SCONSI N STATUTE SECTI ON 809. 70 AND ARTICLE VII § 3
W SCONSI N CONSTI TUTI ON

Petitioners, by their attorney, Gordon B. Baldwn,
respectfully request that the Wsconsin Suprene Court
exercise its original jurisdiction to address the scope of
the Governor’s authority to enter into, extend or renew
gam ng conpacts between the state and an Indian tribe.
Petitioners seek an early determnation of the follow ng
renedi es:

(1) A declaratory judgnment finding that <certain

provisions of the Proposed Anendnents to the

Gam ng Conpact Between the For est County



Pot awat om Community of Wsconsin and the State
of Wsconsin dated as of February 19, 2003 (the
“Potawat om Conpact”) are in violation of the
Constitution of the State of Wsconsin; and

(2) An injunction forbidding the Governor from
entering into, extending, or renew ng any comnpact
with an Indian tribe in Wsconsin until the | egal

i ssues presented in this Petition are decided by

this Court.

This Petition is supported by the Affidavit of Senate
Majority Leader Panzer (Exhibit A) and a Menorandum in
Support of the Petition.

A Statement O The |ssues.

There are four issues that question the extent of
the separation of powers between the Executive and
Legi sl ati ve branches of governnent:

1. Did the CGovernor violate Article 1V, Section 24

of the Wsconsin Constitution by signing a

conpact that permts a tribe to conduct ganes

explicitly prohibited under the Constitution as

anended in 19937



2. Did the Governor violate Article VIII, Section 2
of the Wsconsin Constitution by signing a
conpact that designates nonies paid by the tribe
for purposes not directed or appropriated by the
Legislature and by signing a conpact that
appropriates future funds to be paid by the State

to the tribe wi thout any Legislative oversight?

3. Did the Governor violate Article 1V, Section 27
of the Wsconsin Constitution by signing a
conpact t hat wai ves the state’'s sovereign

i munity?

4. Did the Governor |ack authority to bind the state
to a conpact of perpetual duration, and thus
vi ol ate W sconsin’s separati on of power s
principle, by precluding the Legislature and
future governors from actions regarding Cass |11
gam ng in Wsconsin?
B. St at enent O The Fact s Necessary To An
Under standing O The | ssues.
The facts necessary to an understanding of the issues

i ncl ude:



Governor Janmes Doyle is the current governor of

the State of W sconsin.

Section 14.035, Ws. Stats., authorizes the
Governor to negotiate Indian gam ng conpacts on

behal f of the state.

The original gamng conpacts with the 11 tribes
and bands in the state were signed between August
16, 1991 and June 11, 1992, with a term of seven

years. (See Exhibit A § 5.)

Bet ween February 1998 and March 1999, Wsconsin
tribes and bands conpleted new agreenents wth
the state, extending the terns of the original

conpacts for five years. (See Exhibit A 1 6.)

Under the Indian Gam ng Regul atory Act, 25 U S.C
§ 2701, et seq. (“IGRA"), the tribes and the
states can authorize gamng only pursuant to
conpacts. | GRA provides that tribes may conduct
ganbling activities on Indian lands or certain
lands taken into trust for the tribes after
Cct ober 17, 1988, only if the state | aw where the

land is located permits the ganm ng activity.



6.

In 1993, the Wsconsin Constitution was anended
in Article 1V, § 24(6), to prohibit the
authorization of ganbling in any form except
bi ngo, raffles, pari-nutuel on-track betting and

the current state-run lottery.

On February 19, 2003, the Governor signed a
conpact with the Forest County  Pot awat om
Community of Wsconsin (the “Potawatom Conpact”)
(a) authorizing various ganes prohibited by
Article 1V, 8 24(6) of Wsconsin's Constitution,
(b) waiving the State’'s sovereign inmmunity, (c)
appropriating funds from the state Treasury for
the University of Wsconsin wthout |egislative
approval, and (d) approving a refund of all fees
to the tribe at a future date. (A copy of the
conpact is included with the Affidavit, Exhibit

A)

Upon information and belief, the Governor plans
to sign simlar conmpacts wth other |Indian

tribes. (See Exhibit A 1 7.)

The Wsconsin Joint Conmittee on Legislative

Organi zation on April 1, 2003 authorized the



initiation of an action on behalf of itself and
on behalf of the State Senate, by its Mjority
Leader, and the State Assenbly, by its Speaker,
to challenge the Governor’s actions regarding the
Pot awat om Conpact. (See Exhibit A ¢ 3.)

C. Statement O The Relief Sought.

Petitioners request that this Court issue:

1. A declaratory judgnent declaring that t he
Pot awat om Conpact is in violation of the

Constitution of the State of Wsconsin; and

2. An  injunction forbidding the Governor from
entering into, extending, or renew ng any conpact
with an Indian tribe in Wsconsin until the | egal
i ssues presented in this Petition are decided by
this Court.

D. Statenent O The Reasons Wy The Court Should
Take Juri sdiction.

Several conpelling reasons show why this Court nust
assert jurisdiction. First, this <challenge to the
Governor’s authority to enter into, extend or renew a

gam ng conpact for a perpetual duration presents an issue



of statew de concern because the conpact prom ses to open
W sconsin to virtually unrestricted casi no gam ng.

Second, the Potawatom Conpact invades the |egislative
authority to specify by law how to distribute revenues by
directing various tribal paynents to the “University of
Wsconsin, in lieu of and to supplant funds that would
ot herw se have been provided to the University of Wsconsin
from the general fund of the State of Wsconsin.” (See
Conpact at Exhibit A at Exhibit 1, p. 12.)

Third, the Potawatom Conpact and the Governor’s
authority under Section 14.035 of the Wsconsin Statutes
prevent any future anendnents to the Wsconsin Constitution
related to gaming by the Legislature, the future governors
and the citizens of this state.

CONCLUSI ON

For the reasons stated above and set forth in the
acconpanyi ng Menorandum Petitioners respectfully request
that the Court exercise the authority granted to it under
Article VIlI, Section 3 of the Constitution and hear the

i ssues presented in this Petition as an original action.



Dated this __ day of April,

Attorney for Petitioners

By:

Gordon B. Bal dwi n

State Bar Nunber: 1006923
Uni versity of Wsconsin
Law School

975 Bascom Mal |

Madi son, W 53706-1399
(608) 263-2077

O Counsel:

MURPHY DESMOND S. C.
Attorneys for Petitioners

By:

St ephen L. Morgan

State Bar Nunber: 1015099
2 E Mfflin St., Suite 800
P. O Box 2038

Madi son, W 53701-2038
(608) 257-7181

O Counsel :

Attorney for Petitioners

By:

Ell en E. Nowak

State Bar Nunber: 1027616
Legal Counsel, State Assenbly
Room 211 \West

P. O, Box 8952

Madi son, W 53708-8952
(608) 266-3387

2003.



